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(7.) Rules peculiar to prosecutions for bigamy. — Here, too, 
the cases are in conflict, some of them holding the first wife of the 
alleged bigamist competent to testify against him, on the ground 
that his second marriage is an offence committed against her : State 
v. Sloan, 13 Chic. L. N. 145 ; see also, People v. Houghton, 24 
Hun (N. Y.) 501 ; State v. Hughes, 58 Iowa 165 ; Williams v. 
State, 67 Ga. 260. So, also, the second wife been admitted to tes- 
tify for the prosecution: Johnson v. State, 61 Ga. 305; Finney v. 
State, 3 Head (Tenn.) 544. But the true rule as to the second 
wife, is believed to be the following, recently laid down by the 
Supreme Court of the United States : " The ground upon which a 
second wife is admitted as a witness against her husband, in 
a prosecution for bigamy, is that she is shown not to be a real wife, 
by proof of the fact that the accused bad previously married another 
wife, who was still living, and still his lawful wife. It is only in 
case the first marriage is not controverted, or has been duly estab- 
lished by other evidence, that the second wife is allowed to testify 
and she can then be a witness to the second marriage, and not to 
the first:" Miles v. United States, 103 U. S. 304, 313; s. c. 2 
Crim. L. Mag. 489; reversing, 2 Utah T. 19, and reviewing the 
early English cases. 

Stewart Rapalje. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Minnesota. 

NEWELL v. MINNEAPOLIS, L. & M. RAILWAY CO. 

The public easement in a public street is the public and common right to use the 
same for the passage of persons and property, and for purposes incidental to such 



The owner of the soil over which a street is laid has the right to insist that a street 
shall be used for the legitimate purposes of its creation and existence, and in a man- 
ner proper to effectuate the same. 

When a street is being used for the purpose (legitimate in its general nature'* of 
the passage of persons and property, but objection is made to the mode of use, the 
question of rightfulness depends upon whether the use objected to is consistent or 
inconsistent with the common public use in which every person is entitled to share. 
This question of consistency or inconsistency is a question of law. That is to say, 
the facts of a given case being ascertained, it is for the court to pronounce upon 
their effect, and to determine whether a manner of using a street complained of is 
or is not, all things considered, a substantial infringement upon the common public 
right. 
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Held, in the application of the foregoing principles to the particular state of facts 
found in this case, and given in detail in the opinion, that the use of a public street 
in the city of Minneapolis by defendant, with the permission of the public authorities 
for the construction and operation of its railway, is the use of it in aid of the street 
as a passenger street railway, and not the imposition upon the soil of the street of a 
servitude additional to the proper street easement. And this notwithstanding the fact 
that said railway is operated by steam, and is used for the purpose of transporting 
persons from the terminus within the city to a point eighteen miles outside of the city 
limits, as well as for transporting persons from one point in the city to another, and 
that outside of said limits it is, to some extent, operated as an ordinary commercial 
railway. 

Mitchell, J., dissents. 

Appeal from an order of the District Court, Hennepin county. 

Hart $■ Brewer and A. L. Levi, for appellant. 
Cross, Sicks £ Carleton, for respondent. 

The opinion of the court was delivered by 

Berry, J. — Plaintiff is owner of certain land abutting on a pub- 
lic street in Minneapolis called " First Avenue South," and there- 
fore owner of the fee of the half of the street adjoining his premises, 
subject to the street easement. As the complaint alleges, defendant 
— a railway corporation, and assuming to act as such — has wrong- 
fully entered upon plaintiffs portion of the street, and taken pos- 
session thereof for its road-bed, laying down ties and rails thereon, 
and using and continuing in possession thereof for the operation of 
its railway, all without plaintiffs consent, and without payment 
of compensation. The plaintiff brings this action in the nature of 
ejectment for a restitution. In our judgment the case can present 
but two questions : 

1. Is the construction, maintenance, and operation of defendant's 
railway the imposition upon the soil of First Avenue South, adjacent 
to plaintiff's premises, of a servitude additional to the proper public 
easement in such street ? If this question be answered in the 
affirmative, the case is at an end, for the addition servitude (if any 
there be), having been imposed upon plaintiffs soil without his con- 
sent, and without compensation, he is entitled to put a stop to its 
continuance. But if the question be answered in the negative, then 
the second question is, can the plaintiff object to defendant's use 
of the street for the purposes of its railway ? 

To answer the first question it is necessary to consider to some 
extent the nature of a street easement. The public easement in a 
public street is the public and common right to use the same for the 
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passage of persons and things, and for purposes incidental thereto. 
The exercise of this right is subject, in some degree, to regulations 
to be made by the proper authorities. The ownership of the soil 
on which the street is laid being absolute, subject only to the street 
easement, the owner has the right to insist that the street shall be 
used and enjoyed for the legitimate purposes of its creation and 
existence, and for no others. As the right of use is public and 
common, every member of the public, i. e., every person, is entitled 
to avail himself of it; and hence no person can lawfully monopolize 
its use, or, what would amount to the same thing, use it so as to 
exclude any other person from it. 

This proposition is, however, not to be understood as trenching 
upon any right which the public authorities may possess to prescribe 
the purposes for which a particular street shall be used ; as, for 
instance, for light or heavy traffic, as the case may be. How the 
monopolizing of the use of a street, or the illegal exclusion of any 
one from it, is accomplished, cannot be important. They may be 
effected either by an appropriation or occupation of the entire sur- 
face of the street, or by the use of a part of it in such way as to 
render its legitimate use by others impracticable, and thus practi- 
cally deprive them of its use altogether. Thus, for instance, an 
ordinary railroad, constructed and operated in and along a street, 
though it is used for the passage of persons and property, and is 
therefore, so far as this general nature of its business is concerned, 
using the street for proper street purposes, yet the mode of its con- 
struction or operation, or both, are such as to monopolize the street, 
and virtually and practically exclude the general public from its 
legitimate use ; so that the use of the street for such railroad is 
inconsistent with the common and public use of it, in which every 
person is entitled to share, and hence it is held to be the imposition 
upon the soil of a servitude differing from, and additional to, that 
of the proper and lawful street easement. The case of an ordinary 
street railway is otherwise. There the street is also used for the 
passage of persons and property, but in such manner as not, sub- 
stantially, to interfere with the common and public right of every 
person to use the street also ; and so the use of a street by such street 
railway is held not the imposition of an additional servitude. So 
that when a street is being used for the purpose (legitimate in its 
general nature) of the passage of persons and property, but objec- 
tion is made to the mode of use, the question of rightfulness depends 
Vol. XXXIV 55 
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upon whether the use objected to is consistent or inconsistent 
with the common public use, in which every person is entitled to 
share. 

This question of consistency or inconsistency is a question of 
law; that is to say, the facts of a given case being ascertained, it is 
for the court to pronounce upon their effect, and to determine 
whether a manner of using a street complained of is or is not, all 
things considered, a substantial infringement upon the common 
public right. We say a substantial infringement, all things con- 
sidered, because it is not every mere inconvenience or temporary 
hindrance to which one person, in using a street, may be subjected 
by the manner in which another uses it, which presents a case of 
inconsistency with the common public right. The inconsistency 
must be such that the common public use cannot, in its substantial 
integrity, co-exist with the use complained of. If the existence of 
the latter is inconsistent with the substantial integrity of the former, 
then the latter cannot stand as a proper and lawful use of the street 
easement. If the use complained of is such that the public and 
common right of passage of persons and things cannot be enjoyed 
without substantial impairment on account of the manner of such 
use, then it is inconsistent with the public and common right, and 
not a proper and lawful use of the easement of the street. But no 
merely technical or trifling interruption or obstruction is to be 
regarded as a substantial impairment, for common sense requires 
that these words should receive a reasonable and liberal construction, 
and it must always be borne in mind that in organized civil society 
the individual must necessarily enjoy a common public right with 
reference to the general convenience and the rights of others. The 
foregoing rules and principles are, in our judgment, fully supported, 
either directly or by logical deduction, by Oarli v. Stillwater S. B. 
§ T. Co., 28 Minn. 373, and the authorities there cited. 

It remains to apply them to the facts of this case as found by the 
court below to exist when this action was commenced, which, so far 
as deemed material for this purpose, are as follows : At the time 
when this action was commenced defendant's railway extended from 
near the westerly end of the suspension bridge, a central place in 
the city of Minneapolis, for a distance of one and a half to two 
miles within the city limits ; thence via Lakes Calhoun and Harriet 
for a further distance of about eighteen miles to Lake Minnetonka. 
Defendant's line of railway is a single track of three-feet guage 
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(with occasional turnouts), and so laid with a light T rail that the 
top of the rail conforms to the surface grade of the street or road- 
way, and so planked at the sides of the rails, and filled and graded 
between the rails, that the track does not interfere with the passage 
of vehicles, or with any use of the highway, more than do the flat 
rails, well laid, of the ordinary horse railroad. The passenger cars 
are from 34 to 37 feet long, and so constructed that travellers can 
readily step on or off the same to or from the street or road. Within 
the city, and as far out as Lake Calhoun, they are drawn either 
singly or in trains of from two to four cars, and, on rare occasions, 
in greater number than four cars, by Baldwin motors, which are 
small steam-engines entirely encased in cabs, so that no part of the 
machinery is visible from the outside, and from 19 to 21 feet long, 
having the appearance of a short car, except that a smoke-pipe 
about nine inches in diameter stands a foot or more above the top 
of the cab. No bell or whistle is used. The steam is exhausted 
in the engine. Anthracite coal is used for fuel, making little or no 
smoke, and neither smoke nor steam is often perceptible. Between 
Lake Calhoun and Minnetonka a narrow-guage locomotive engine 
is used to draw some trains, and some are drawn by the motors. 
Six trips or more each way per day have been regularly made 
between the city terminus of the railway and Lake Calhoun, but a 
less number between Lakes Calhoun and Minnetonka. The cars 
are moved along First Avenue South, past plaintiff's land, and 
through all the closely-settled portion of the city, at a speed of 
three to four miles an hour, and are furnished with air-brakes, and 
can be stopped in the distance of from two to six feet. Between 
the closely-settled portions of the city and Lake Calhoun the speed 
is greater, reaching six miles an hour, and between Lakes Calhoun 
and Minnetonka it is increased in some places to fifteen miles an 
hour or more. There are no depots, stations, or platforms connected 
with said railway, but within the city, and as far out as Lake Cal- 
houn, the passengers are taken on and let off along the street, and 
at street crossings, whenever they choose, as is customary on street 
railways. The uniform fare for passengers within the city limits, 
as existing when this action was brought, has been five cents, with 
the same fare for persons residing near the line of the railway as 
far out as Lake Calhoun. Higher rates of fare for other persons 
travelling between the city and the lakes, and between the lakes or 
points outside of said city limits, have been fixed and received. 
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Between Lakes Calhoun and Minnetonka the cars stop to take up 
and discharge passengers at any highway crossing. Within the 
city, as bounded when this action was commenced, defendant's rail- 
way has been operated solely for the carriage of passengers, and a 
large share of its business and income has arisen from passengers 
carried thereon from point to point, as they might desire, along the 
streets traversed by said railway. In the warm season it also car- 
ries many passengers gathered up along such streets to said lakes, 
and back again, such lakes being suburban resorts, frequented in 
such seasons by inhabitants of, and sojourners in, said city. Be- 
tween Lake Minnetonka and a point near, but outside, the recent 
boundary of the city, said railway has carried some cord-wood and 
other freight. 

These are, in substance, the facts found by the trial court upon 
the branch of this case now under consideration, and upon them 
our decision must be based ; for they are supported by the evidence, 
and if it be true that upon any particular point or points the evi- 
dence would warrant fuller or other findings, that defect (if it exists) 
should have been remedied upon a motion to correct the findings 
before bringing the case to this court. Upon its findings of fact the 
trial court was of opinion, and so found, as conclusions of law, 
(2) that defendant's railway, as constructed and operated on First 
Avenue South, and elsewhere within the limits of the city as bounded 
when this action was commenced, was and is a passenger street 
railway, and this character is not changed by the fact that between 
some point outside of said city limits and Lake Minnetonka it 
ceases to be a passenger street railway ; (3) that the construction 
and operation of said railway partly on that part of First Avenue 
South of which the " ultimate fee " is in the plaintiff does not con- 
stitute any additional burden or servitude beyond the public ease- 
ment contemplated in the dedication of the street, nor any taking or 
appropriation of the property of the plaintiff as owner of the fee. 

Both of these conclusions are, in our judgment, correct. 

The first clause of the first, viz., that defendant's railway is a 
passenger street railway, is in effect a finding that its use consists 
in the transfer of persons along or over the streets within the city, 
and would seem to be a mere result or summing up of the previous 
findings of fact upon that subject, and it is therefore, perhaps, quite 
as much in the nature of a conclusion of fact as a conclusion of 
law. It is enough to say in regard to it that it is the legitimate 
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result of the previous findings of fact. The last clause of this 
conclusion, viz., that this character of the railway is not changed 
by the fact that at some point outside of the city it ceases to be a 
passenger street railway, is right as a conclusion of law. If it is, 
in fact, a passenger street railway within the city limits, how can 
it become anything else there because it becomes something else 
elsewhere ? A person who desires to go from any part of Minne- 
apolis to San Francisco has the same right to use the streets of the 
former city for the purpose of passing out of it on his way to his 
destination as a person who simply desires to pass from one place in 
Minneapolis to another in the same city. The use of the streets 
is just as legitimate, and just as clearly and completely a lawful 
and proper enjoyment of the public and common easement, in the 
one case as in the other. 

Take the case of an old-fashioned stage line, taking its passen- 
gers from its station, say at the Nicollet House, in Minneapolis, and 
conveying them to Shakopee, would it ever occur to any one that 
the use for that purpose of the streets of Minneapolis as far as they 
extended on the way would not be entirely legitimate, and entirely 
within the purposes of dedication, because the streets used were 
only a part, and small part, of the entire route of the line, and the 
line was run exclusively for the purpose of conveying persons to and 
from places outside of the city of Minneapolis ? Or is it any objection 
to the use of a street by a horse railway that the line extends into 
the country, and carries passengers accordingly. Such illustrations 
as these (and they could be multiplied indefinitely), as it seems to 
us, demonstrate the correctness of the conclusion arrived at by the 
trial court, which we are now considering. It cannot be that a 
proper use of the streets of a city can be made improper by the fact 
that the instrumentalities through which that use is enjoyed, are 
changed, as respects their mode of operation, after the city bound- 
aries are passed over, or that the use of the streets of a city for the 
purpose of going out of it, or of coming into it, can be improper or 
illegitimate, or in any sense the imposition of a servitude additional 
to the ordinary street easement. 

The other conclusion of law, viz., that the construction and 
operation of defendant's railway does not impose any additional 
servitude, etc., has given us more trouble : for while the previous 
finding that defendant's railway is, within the city limits, a passen- 
ger street railway may be true in the sense that it is there a railway 
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used and operated exclusively, or substantially so, for the trans- 
portation of passengers from one part of the city to another, still 
that fact alone and by itself would not materially distinguish it from 
what is styled by counsel an ordinary " commercial railway," used 
exclusively to bring passengers into, or carry them out of, the city. 
Yet this ordinary commercial road (so called) has been held by this 
court, in several cases, as well as by a majority of the courts in 
other states, to impose a servitude additional to the ordinary street 
easement, and therefore to infringe the rights of the owner of the 
soil over which the street is laid. It is otherwise, however, with 
the ordinary horse street railway. Where, then, is the distinction ? 
Both are used for the conveyance of persons from one part of the 
city to another, and in that sense both are street railways, and both 
operated in aid of the street, to facilitate the passage of persons 
over the same. We think the answer to the question is found in 
the general rules and principles laid down, and to some extent 
expounded, in the early part of this opinion. 

A railway upon a street, engaged in carrying persons and things 
over the same, whether from one point to another on such street or 
in the city, or from points inside to those outside, or vice versa, is 
or is not rightfully using the street (with, of course, the sanction of 
the proper authorities), according as its use is or is not consistent 
with the common public use of the street, in which every person is 
entitled to share. Now, whatever facts may exist in this case, or 
whatever facts may have been shown which are not embraced in any 
finding, there is nothing in the findings of fact from which it can be 
inferred, as a conclusion of law, that defendant's use of the street, 
in constructing, maintaining or operating its railway, is inconsistent 
with the common public use; nothing to show that the two uses 
may not co-exist without any substantial infringement or interrup- 
tion of the latter by the former ; while, so far as construction and 
maintenance are concerned, the facts are expressly found that the 
surface of the street is not essentially changed or disturbed. There 
is no fact found showing that the operation of defendant's railway 
seriously jeopardizes or interferes with the safety and security or 
convenience, as respects either person or property, of any one who 
desires to avail himself of the public and common right of user. It 
may well be that defendant's railway could be so operated, even as 
a purely passenger street railway, as substantially to interfere with, 
if not to put a practical end to, the use of the street by the general 
public. 
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It is not impossible to conceive that an ordinary horse street rail- 
way could be operated with like effect. Suppose, for instance, that 
a horse railway were permitted to occupy the entire breadth of a 
street with its tracks, and to run its cars at the rate of one in one 
or two minutes, what would be the value of the ordinary street 
easement in such a state of facts ? This illustration is, as it seems 
to us, in point for the purpose of showing that the manner and 
effect of operating a street railway are the tests of its rightfulness ; 
and while the manner and effect of operating defendant's railway 
might have been such as to interfere substantially with the public 
and common right, the findings do not show that it was so in this 
case, which, as it is important to bear in mind, was tried with refer- 
ence to the state of facts set up in the pleadings as subsisting at the 
time when this action was commenced. 

The railway in question in Oarli v. Stillwater S. R. $• T. Co., 
supra, was neither more nor less than a connecting link between 
two ordinary (so called) commercial railways. The effect was the 
same as if one of these railways had been extended over it to a 
junction with the other, so that the railway in that case was really 
and in effect an ordinary " commercial railway, and in no sense in 
aid" of the street. Upon this ground the opinion and determina- 
tion in that case proceeded, holding that under the decisions of this 
court, and in accordance with the view prevalent elsewhere, that as 
such ordinary commercial railway it imposed a servitude upon the 
street additional to the proper street easement. But the defendant's 
railway is a different thing, and clearly in aid of the streets over 
which it runs. It takes on and discharges passengers at any street 
crossing upon its line, as does an ordinary horse railway ; and this 
practice applies as well to those who get on for the purpose of going 
out of the city or of coming into it, as to those who get on and also 
get off within the city limits. Such a railway is in aid of the street 
because it facilitates the passage of persons over the street, enabling 
them, in large numbers, to pass over it with far less noise, trouble 
and expense than if each should pass on foot or in an ordinary 
vehicle, and without, so far as this case shows, any substantial 
interference with the public and common right of passage. Upon 
all these considerations we therefore conclude that defendant's rail- 
way was, within the city, properly a street railway ; and that its 
construction, maintenance and operation do not impose upon plain- 
tiff's soil a servitude additional to that of the ordinary street ease- 
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ment, so as to make defendant's use of the street unlawful without 
compensation to plaintiff. 

Having thus answered the first main question presented in this 
case in the negative, we are brought to consider the second, viz. : 
Can the plaintiff object to defendant's use of the street (in the 
manner found by the trial court) for the purposes of its railway ? 
We say whether the plaintiff can object, because if he cannot it 
makes no difference in this action whether defendant has in fact 
any legal right to construct, maintain, and operate its railway on 
First Avenue South or not. The plaintiff having, as we have seen, 
no right to object on the ground that defendant's use of the street 
imposes a servitude additional to the proper street easement, his 
objection, if any, must be that defendant is not authorized to use 
the street easement in the way in which it does. The charter of the 
city of Minneapolis commits the care, supervision and control of 
the streets to the common council. By ordinances passed March 
22d (1882), before this action was commenced (in November, 1882), 
and subsequently, the council gave defendant permission to operate 
its railway, and with steam-power, on First Avenue South, and other 
streets, to June 1st (1883), a date subsequent to the trial of this 
action. As a result of this, and of the conclusion arrived at upon 
the first branch of the case, the defendant was in fact lawfully in 
its possession (such as it was) and use of the street, so far as the 
public authorities were concerned. It had, at least, their license 
and acquiescence in its favor. 

But it seems that by an ordinance of July 9th (1875), a corpora- 
tion denominated the Minneapolis Street Railway Company was 
granted the exclusive right, subject to conditions not here important, 
of constructing and operating street railways in the city of Minne- 
apolis, in such streets as the city council may deem suited to that 
purpose ; and by ordinances of July 3d and 8th (1878), said " com- 
pany," its successors and assigns, were authorized, upon similar 
conditions as above, to construct and maintain a street railway line 
on First Avenue South, and other streets (being the route of defend- 
ant's railway) ; and " to operate such line of railway with animal, 
steam, or other power, the right to prohibit the use of steam when 
the public good required being reserved." On October 24th (1878), 
The Minneapolis Street Railway Company and the defendant, pur- 
suant to authority given by their respective boards of directors, 
formally entered into a written contract, whereby, among other 
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things, and for a sufficient consideration, the street railway company 
leased to the latter, for forty-three years, its rights and franchises, to 
the use for suburban railway purposes, of First Avenue South, and 
said other streets, and the lease was duly recorded November 17th 
(1878). Immediately upon the execution of this contract defend- 
ant entered upon First Avenue South, and the other streets men- 
tioned, and at large expense, constructed thereon its railway, which 
it has ever since maintained and operated, no other railway having 
been constructed on that route. 

Now, upon this state of facts, and with reference to the conclu- 
sion arrived at upon the first branch of this case, both the public 
authorities and the street railway company appear to acquiesce in 
and sanction defendant's use of the streets. It matters not whether 
defendant is acting strictly within the terms of its charter or of the 
so-called lease from the street railway. It is there upon the 
ground, in actual possession (so far as necessary) and use of the 
streets. Whether it is there as a corporation, association, or part- 
nership ; whether in the exercise of its lawful corporate franchises, 
or ultra vires — so long as its use of the streets is a proper street 
use, under sanction of public authority — the plaintiff cannot com- 
plain. If the exclusive franchise of the street railway company is 
invaded, either because the so-called lease is unauthorized and void 
as a lease, because executed without proper authority, or because 
the rights of that company are not transferable, or because defend- 
ant is not an " assign" within the meaning of the ordinance, that is 
the affair of the street railway company, or of the city, or, possibly, 
of the state, and not of the plaintiff. For these reasons the second 
main question in the case must be answered in the negative also. 

Order denying new trial affirmed. 

Mitchell, J. (dissenting). — It seems to me that the maintenance 
and operation of defendant's railroad constitutes a servitude, addi- 
tional to, and different from, the use for which the streets were 
acquired — in short, a new use of the streets, not contemplated at 
the time of their dedication. I do not see that this road differs 
materially from any ordinary " commercial" railroad, except that 
it uses the entire length of the street as its depot, at which it 
receives and lets off passengers. As operated, it is, to a certain 
extent, in aid of travel on the street ; but this is a secondary and 
incidental, and not its main and principal, purpose. The doctrine 

Vot. XXXIV.— 56 
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of the opinion will, it seems to me, lead to the insidious encroach- 
ment of any and all railroads upon the public streets, by their sim- 
ply adopting certain slight and merely colorable changes in their 
mode of operation. I therefore dissent. 



The legislature may authorize a rail- 
way to lay its tracks in the streets of a 
city or it may delegate its power over such 
use to the municipalc orporation ; and in 
the absence of proper authority the use 
of a street for railway purposes is a nui- 
sance : Davis v. Mayor, 14 N. Y. 506 ; 
D. Sr S. Ry. v. D. C. Ry., 2 Col. 673 ; 
M. C. Rd. v. Memphis, 4 Coldw. (Tenn.) 
406 ; Harrison v. N. 0. P. Ry., 34 La. 
Ann. 462. 

The legislature may authorize a rail- 
way to use city streets without providing 
for compensation to the city and without 
its consent : People v. Kerr, 37 Barb. 
357 ; B. C. Sf N. Rd. v. C. I. <$• B. 
Rd., 35 Id. 364 ; CN.fr S. W. Rd. v. 
Newton, 36 la. 299 ; Clinton v. C. R. $• 
M. R. Rd., 24 Id. 299 ; 5. $• T. Rd. v. 
Savannah, 45 Ga. 602. 

The decisions of the courts upon the 
rights of abutting lot-owners to compen- 
sation are too numerous and conflicting 
to be reconciled ; yet a few distinctions 
seem to have been generally recognised. 

Steam Railways. — 1. Where the fee 
in the street remains in the abutting lot 
owner, it seems to have been generally 
held that the construction of a steam rail- 
way in a street is an additional burden, 
not contemplated in the original taking, 
for which the lot-owner is entitled to com- 
pensation: Adams v. H. $■ D. Rd~., 18 
Minn. 260 ; Harrington v. St. P. #• C. 
M. Co., 17 Id. 215 ; Gray v. St. P. fr 
P. Rd., 13 Id. 315 ; Sclmrmeier v. St. 
P. fr P. Rd., 10 Id. 82 : May v. U. 
B. Rd., 26 Conn. 249 ; G. R. $■ I. Rd. v. 
Heisel, 38 Mich. 62 ; Hinchman v. P. 
H. Rd., 17 N. J. Eq. 75 ; Wet.nore v. 
Story, 22 Barb. 414 ; Adams v. S. Sf W. 
Rd., 11 Id. 414 ; Stetson v. C. &E. Rd., 
75 111. 74 ; /. B. fr W. v. Hartley, 67 
Id. 439 ; Protzman v. 1. fr C. Rd., 9 



Ind. 467 ; Kucheman v. C. C. $• D. Ry., 
46 la. 366 ; Springfield v. C. R. Rd., 4 
Cush. 63 ; Wager v. T. V. Rd., 25 N 
Y. 526 ; Carpenter v. 0. $■ S. Rd., 24 
Id. 655 ; Mahon v. N. Y. C. Rd., Id. 
658 ; Williams v. N. Y. C. Ry., 16 Id. 
97 ; Sherman v. M. L. S. fr W. Rd., 
40 Wis. 645 ; Hegar v. C. $• N. W. 
Rd., 26 Id. 624 ; Pomeroy v. M. fr C. 
Rd., 16 Id. 670 ; Ford v. C. N. fr W. 
Ry., 14 Id. 609. 

In Pres. Soc. v. A. fr R. Rd., 3 Hill 
567, where the legislature had authorized 
the construction of a steam railway in a 
street, the fee to which remained in the 
abutting lot-owners, in delivering the 
opinion of the court, Nelson, C. J., said : 
" It is quite clear that the legislature had 
no power to authorize the company to enter 
upon and appropriate the land in ques- 
tion for purposes other than those to 
which it had been originally dedicated in 
pursuance of the highway act, without 
first providing a just compensation." 

To the same effect is the opinion of 
Judge Redfield : " This is undoubtedly 
the rule of the English law and of reason 
and justice, and we should rejoice to see 
it prevail more extensively in this country. 
The American courts seem to have been 
sometimes led astray upon this subject by 
the fallacy that a railway is merely an 
improved highway, which for many pur- 
poses it is, but not for all any more than a 
canal:" Red. on Rys. (4th ed.) 299 n. 

" The travel on them [steam-railways] 
bears no analogy to our notions of travel 
on an ordinary street or highway, where 
every one travels at pleasure in his own 
conveyance without paying tolls or fares. 
The uses are totally different and even 
inconsistent : 1 Dillon Munic. Corp. (3d 
ed.) 698. 

" The constitutional question cannot 
depend upon the accidental circumstance 
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that the new road will or will not have 
an injurious effect ; though that circum- 
stance is properly referred to, since it is 
difficult to perceive how a change of use 
which may possibly have an injurious 
effect, not contemplated in the original 
appropriation, can be considered any- 
thing else than the imposition of a new 
burden upon the owner's estate :" Cooley 
Const. Lim. 548. 

Yet some courts have held that the con- 
struction of a steam railway is not an ad- 
ditional burden upon the abutting lot 
owner's fee in the street entitling him to 
compensation : Black v. P $• R. lid., 58 
Penn. St. 249 ; Snyder v. P. Rd., 55 
Id. 340 ; Case of P. #■ Trenton Rd., 6 
Whart. 25 ; M. $■ E. Sd. v. Newark, 2 
Stock. Ch. 352 ; L. $• 0. v. Appelgate, 
8 Dana 289 ; Cosby v. 0. fr R. Rd. 10 
Bush 288. 

2. Where the fee in the street is in the 
city, it has generally been held that the 
abutting lot-owner is not entitled to com- 
pensation, unless he has suffered special 
damage, and a depreciation in the value 
of the property from the location of the 
road is not to be considered : Plant v. L. 
I.Rd., 10 Barb. 26 ; Chapman v. A. $• 
S. Rd., Id. 360 ; People v. Kerr, 37 
Id. 357 ; C. B. #• Q. Rd. v. McGinnis, 
79 111. 269 ; Stone v. F. P. $■ N. W. 
Rd., 68 Id. 394 ; Murphy v. Chicago, 
29 Id. 279 ; Moses v. P. F. W. #• C. 
Rd., 21 Id. 516 ; Hine v. K. #• D. M. 
Rd., 42 la. 636 ; Davenport v. Steven- 
son, 34 Id. 225 ; Cook v. Burlington, 30 
Id. 94 ; Milburn v. Cedar Rapids, 12 
Id. 246; A. & N. Rd. v. Garside, 
10 Kan. 552 ; L. #• F. Rd. v. Brown, 
17 B. Mon. 768; Lackland v. N. M. 
Rd., 34 Mo. 259 ; Porter v. N. M. Rd., 
33 Id. 128 ; H.&T. Cen. Rd. v. Odum, 
53 Tex. 343. 

But for any special damages to build- 
ings, or for obstructions to free access to 
premises, or from negligent construction 
or other damages, amounting to more than 
a mere inconvenience, the abutting lot- 
owner is entitled to recover : S. C. Rd. v. 



Steiner, 44 Ga. 546 ; Rigney v. Chicago, 
102 111. 64 ; Stone v. F. P. fr N. W. 
Rd., 68 111. 394 ; Cadle v. N. W. Rd. 
44 la. 11 ; /. C. Rd. v. Boden, 10 Ind. 
96 ; Cosby v. O. fr R. Rd., 10 Bush 
288; B. #• M. Rd. v. Reinhackle, 15 
Neb. 279 ; Kellinger v. F. S. Rd., 50 
N. Y. 206 ; M. $■ E. Rd. v. Newark, 
2 Stock. Ch. 352 ; Fifth Nat. Bank v. 
N. Y. E. Rd., 24 Fed. Rep. 114. But 
see Slalten v. D. M. Rd., 29 la. 148. 

" The owner of a lot fronting on a 
particular street, has a peculiar interest 
in that street. His title carries with it 
as an essential incident, certain valuable 
and indispensable services and easements 
in and over that street, which are as in- 
violable as his property in the lot itself. 
* * * But his peculiar right does not 
depend upon or spring out of the owner- 
ship of the fee :" J. M. $■ I. Rd. v. 
Esterle, 13 Bush 667. 

3. In S. P. Rd. v. Reed, 41 Cal. 256, 
where the ownership of the fee seems to 
have received no attention in the opinion 
of the court, it was held that the lot- 
owner should be compensated. 

Uuder a clause in the state constitu- 
tion that "private property shall not be 
taken or damaged for public or private 
use without just compensation" it has 
been held that the lot-owner must be 
compensated, even though the fee in the 
street is in the city : Mollandin v. U. P. 
Ry., 14 Fed. Rep. 394 ; Rigney v. Chi- 
cago, 102 111. 64. 

Horse Railways. — The rule obtains 
very generally that the construction of a 
horse railway in a city street is a proper 
use of the street, and that the abutting 
lot-owner cannot recover compensation 
therefor, whether he owns the fee in the 
street or not: C. St. Ry. v. Covington, 
19 Am. L. Reg. 765 ; Elliott v. F. H. fr 
W. Rd., 32 Conn. 579 ; W. J. Rd. v. 
C. M. 4- S. L. Rd., 34 N. J. Eq. 164 ; 
Hinchman v. P. H. Rd., 17 Id. 75 ; G. 
R. $■ 1. Rd. v. Eeisel, 38 Mich. 62 j 
Atty.-Gen. v. M. Rd. 125 Mass. 515 ; 
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Hobart v. M. C. Rd., 27 Wis. 194. But 
in New York the ownership of the fee 
seems to be regarded as the criterion as 
to whether the lot-owner can recover 
compensation or not ; Craig v. R. 8/- B. 
Rd., 39 Barb. 494; B. C. $• N. Rd. v. 
V. I. <$• B. Rd., 35 Id. 364 ; B. C. frJ. 
Rd. v. B. C. Rd., 33 Id. 420 ; People 
v. A'err, 27 N. Y. 188. 

The rule as to special damages would 
probably be similar to that governing 
steam railways : Hobart v. M. C. Rd. t 
27 Wis. 194 ; C. $■ S. G. A. St. Ry. v. 
Cumminsvilte, 14 Ohio St. 523. 

If the horse railway company accepts 
a charter providing for compensation to 
lot-owners, it is, of course, bound by 
its acceptance to pay : People v. Law, 
34 Barb. 494. 



Steam Motors. — In Stanley v. Daven- 
port, 54 la. 468, the court say: "It 
will be conceded, if no change is made 
in the grade of the street, the weight of 
authority seems to be, the city may au- 
thorize a horse railway to occupy the 
same. This doctrine is based on the 
ground, there is no annoyance from 
fire, smoke, steam-whistles, or rapid pro- 
gress, and it does not signify that the 
street railroad has an exclusive right to 
use its own track when occasion requires. 
* * * It does not therefore follow the 
conceded proposition, that a city may 
lawfully allow the Btreet to be occupied 
by a horse railroad, that it may do so 
where the road is operated by steam 
power." Chas. A. Bobbins. 

Lincoln, Neb. 



Supreme Court of New Jersey. 

STATE bx bel. ATWATER v. DELAWARE, LACKAWANNA AND 
WESTERN RAILROAD CO. 

A railroad company chartered as a common carrier of passengers and freight, 
is under no obligation to establish commutation rates for a particular locality, but 
when it has established such rates, and commutation tickets are sold thereat to the 
public, the refusal of such a ticket to a particular individual, under the same circum- 
stances and upon the same conditions as such tickets are sold to the rest of the public, 
is an unjust discrimination against him, and a violation of the principle of equality 
which the company is bound to observe in the conduct of its business. 

The relator was the holder of a monthly commutation ticket. On one occasion, 
during the month for which his ticket was issued, he left it at home by inadvertence, 
and, when on the train, being asked for his ticket and not finding it, he tendered to 
the conductor a regular trip ticket, provided it should not be punched, and should be 
returned to him the next morning on presentation of his commutation ticket, and 
refused otherwise to pay his fare. This request the conductor refused, for the reason 
that he had no right to permit the relator to ride on a ticket which should not be 
punched, and the relator remained on the train without paying fare or surrendering 
the trip ticket and without any disturbance being made. Held, that the relator, by 
such conduct, made himself liable to be ejected from the train, and it may be to the 
forfeiture of the commutation ticket, he then held, but that such misconduct did not 
justify the company in refusing to sell the relator commutation tickets thereafter ; 
and that for such wrongful refusal, the relator may have remedy by mandamus. 

On rule to show cause why a mandamus should not issue. The 
relator, an attorney and counsellor-at-law, practising his profession 



